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NATIONAL SEMINAR ON

LIMITED LIABILITY PARTNERSHIP BILL, 2006

DAY & DATE:    SATURDAY, 27TH JANUARY, 2007

VENUE:             HOTEL LE MERIDIEN, JANPATH, NEW DELHI-110 001

TIME:                 9.30 AM
Introduction

The rapid growth of Indian economy, the augmenting role of service sector and an increasing diversity in the range of services being offered, have propelled a need for a new corporate form that would enable professional expertise and entrepreneurial initiative to combine, organize and operate in an innovative and efficient manner. In the light of this, as a path breaking measure, the Ministry of Company Affairs introduced the Limited Liability Partnership (LLP) Bill, 2006 in the Rajya Sabha on December 15, 2006.


The Bill proposes to usher LLP as a hybrid structure for running businesses with the twin benefits of the internal governance flexibility of partnership firms and the limited liability of companies. The essential feature of LLP is that it is a separate legal entity, liable to the full extent of its assets but the liability of its partners is limited to their agreed contribution in the LLP.

LLP structure is legally recognized in various countries like U.K., USA, Australia and Singapore.  Indian professionals, despite abundance of talent have always been at a disadvantage vis-à-vis their foreign counterparts.  On the one hand the rigours of being subjected to the vastness of Companies Act have always been too much for the professionals and on the other hand, in a rapidly globalizing world, professionals cannot restrict themselves to the 20 member partnership firms. In this context, LLP structure would enable Indian professionals to grow in a manner compatible to their global counterparts, facilitate mutual cooperation and engagement, encourage entrepreneurship and take advantage of emerging opportunities.

In order to provide an insight and with a view to discuss various provisions of the Bill at National level, the Institute has decided to organize a one day National Seminar on  Limited Liability Partnership Bill, 2006 on Saturday January 27, 2007 at Hotel Le Meridien, New Delhi-110 001.
COVERAGE

· LLP as a vehicle to promote formation of multidisciplinary firms and professional services


· Incorporation of a Limited Liability Partnership (LLP), its Scope, its Partners, their Liabilities and Financial Disclosures

· Amalgamation and Merger/De-merger of LLPs, Conversion to LLP from other forms of Business 

· Tax implications on LLPs

· Investigation and Governance of LLPs ;  E-Governance in LLPs

· Cross Border LLPs as well as Foreign LLPs 

CHIEF GUEST
Shri Prem Chand Gupta, Hon’ble Union Minister of Company Affairs has very kindly agreed to be the Chief Guest and inaugurate the National Seminar.

FACULTY
Expert faculty consisting of Senior Government Officials, Corporate Executives and experienced corporate professionals would deliberate and interact with the participants.

	Programme Director


	Programme Coordinator

	
Ms. Preeti Malhotra

(Vice-President, The ICSI)

Phone  (O)4363843, Fax:4363845 (STD:0120)

e-mail:preetimalhotra@spicelimited.com
	
Shri Hitender Mehta

(Secretary, NIRC of The ICSI)

Phone:(O) 95124-4541001, Fax: 95124-4541010, (M)9811510775

e-mail:hitender@vaishlaw.com


FEE
A nominal fee of Rs.1000 per participant. Free for NIRC Corporate Members.

PARTICIPATION
The programme will be of immense practical utility to Company Secretaries, Chartered Accountants, Cost & Management Accountants, Advocates and other Executives in the Corporate Sector.

PROGRAMME CREDIT HOURS
Members of the Institute will be entitled to four programme credit hours

REGISTRATION
Request for registration alongwith fee by way of  cheque/demand draft drawn in favour of The Institute of Company Secretaries of India may please be sent to Sutanu Sinha, Director, (Academics), The ICSI, 22, Institutional Area, Lodi Road, New Delhi-110 003, Phone: 41504444 , Fax:011-24626727, 24645045, E.mail: ssinha@icsi.edu





COMPANIES (DIRECTOR IDENTIFICATION NUMBER) AMENDMENT RULES, 2007.

PUBLISHED IN THE GAZETTE OF INDIA, EXTRAORDINARY, 

PART – II, SECTION 3, SUB-SECTION (i) 

GOVERNMNT OF INDIA 

MINISTRY OF COMPANY AFFAIRS 

Notification 

New Delhi, the 09th January 2007. 

G.S.R. 14 (E). – In exercise of the powers conferred by clauses (a) and (b) of sub-section (1) of section 642 read with sections 266A, 266B and 266E of the Companies Act, 1956 (1 of 1956), the Central Government hereby makes the following rules to amend the Companies (Director Identification Number) Rules, 2006, namely: – 

1. (1) These rules may be called the Companies (Director Identification Number) Amendment Rules, 2007. 

(2) They shall come into force on the date of their publication in the Official Gazette. 

2. In the proviso to rule 4 of the Companies (Director Identification Number) Rules 2006, for the figures, letters and words “31st December 2006”, the figures, letters and words “31st March 2007” shall be substituted. 

[F No 1/4/2006/CL.V] 

Y. S. Malik, 

Joint Secretary. 

Foot Note: - The principal rules were published in the Gazette of India vide number GSR 649(E), dated 19th October, 2006. 

Updated e-forms

The new versions of e-form 62 would be available on the website of Ministry of Company Affairs (MCA) from January 21, 2007. In this regard the following announcement is appearing at the website of MCA (www.mca.gov.in):

‘The form level processing of e-form 62 is being updated.

The updated e-form would be available for use w.e.f. January 21, 2007 (Sunday) 6.00 AM. All stakeholders are requested to take a note of this and use latest version of these e-form after release from January 21, 2007 onwards.’

COMMENTS ON INSTRUMENT EVIDENCING THE CHARGE.
The Ministry of Company Affairs had constituted a Working Group to examine the structured Instrument Evidencing the charge to be filed along with Form No. 8 pursuant to Section 125 of the Companies Act, 1956, while creating/modifying the charge. To review this, the Working Group held its two meetings on 21.11.2006 and 6.12.2006.

The Members of the Group discussed the matter in detail and were of the view that the provisions of Sec. 125 of the Companies Act, 1956 clearly require the filing of particulars of charge together with the instrument, if any, by which the charge is created or evidenced or a copy thereof verified in the prescribed manner, are filed with the Registrar for registration in the manner required by this Act within 30 days after the date of its creation.  In the light of these provisions, the filing of instrument or evidence creating the charge can not be eliminated as it is mandatorily required to be enclosed with Form No. 8. The members were of the view that the charge is basically registered to secure the interest of Bankers/Financial Institutions who lend the money so as to make them as a secured creditor and their charge does not become void against the liquidator.  Therefore, the Indian Bank’s Association should consider the issue and draft a form of Agreement/ Hypothecation Deed in a manner that it also includes a short document giving concise details of the instrument so as to include all the important information evidencing the creation of charge as per requirement of the provisions of Section 125 of the Act.  It was also discussed that the word “Instrument” is not defined, and hence it can be revised so that all the Banks may follow the similar type of condensed form of agreement.  The Representative of Indian Bank’s Association produced a draft form of Instrument Evidencing the charge which was finalized by them after having discussed with other Banks as well as their legal department. 

The draft form of Instrument Evidencing the charge was discussed in detail.  It was also discussed that the original charge instrument should be retained by the charge-holder (Banker/FII) and a copy of the charge instrument will be available at the registered office of the company and shall be digitally signed by the company and Banker.


It was also emphasized that such Instrument evidencing the correction/modification of Charge will also be required to be notified along with Form 8 again, since, it would be filed by stakeholders at the time of filing of creation/modification of charge. Therefore, the signature part will become applicable similar to Form 8 in respect of ARC companies.  However, necessary instructions in respect of filling up this form may be included in the guidelines for Form 8.  Further, Form 8-Attachments part and Column No. 8 will be required to be amended.   Various suggestions were circulated among all the members through e-mail for their consent.  After having been consented by all the members, the form of Instrument Evidencing the Charge has been changed.

The Ministry of Company Affairs (MCA) has invited Comments on Instrument evidencing the Charge. The stakeholders may forward their suggestions/comments on the report addressed/sent latest by 30-01-2007 to  

Shri Diwan Chand,   

Director (Inspection & Investigation)

 Ministry of Company Affairs  

'A' Wing, Fifth Floor, Shastri Bhawan

 Dr R. P. Road, New Delhi  

The suggestions/comments may also be sent through e-mail at satya.kumar@mca.gov.in or mahinder.pachouri@mca.gov.in 
It will be appreciated, if the name and address of the sender is also indicated clearly at the time of sending suggestions/comments
 In this regard, following matter is being displayed on the website of MCA.

INSTRUMENT EVIDENCING THE CHARGE 


For filing together with the charge-particulars

 (pursuant to section 125, 127, 128 and 135 of the Companies Act, 1956) 

	1. 
	(a) 
	Corporate identity number (CIN) 

or foreign company registration number :                                  Prefill

	
	(b) 
	Name of the company: 

	
	(c) 
	Address of the registered office

 or of the principal place of 

business in India of the company: 




2. 
This instrument is in                                                        Creation of charge evidence for:                                                                Modification of charge 

3           If modification, please indicate reference of Original charge: 

4. 
(a) Number of instrument(s) or document(s)for creation/modification of charge: 

      (b) 

	Name of instrument or document 
	Date of instrument or 

	
	document (DD/MM/YYYY) 

	
	

	
	

	
	

	
	

	
	


5.            Place where the instrument is executed: 

             Village/ town/ city 

             District 

State 

Country

6. Amount of stamp–duty, if any, paid on the instrument (in Rs.)

7.  Particular of persons signing the instrument: 

	Name 
	Designation and name of organisation 
	Authority to sign the instrument derived from 

	
	
	

	
	
	


8 
Amount secured by the charge (in Rs.) 

(In case the amount is in foreign currency,

 rupee equivalent to be stated): 

(In case of modification, the

 revised total amount to be stated): 

9 
Short particulars of the property/ asset(s) charged: 

10 
Brief particulars of the principal terms and conditions and extent and operation of the charge: 

(a) Rate of interest 

(b) Terms of repayment 

(c) Margin 

(d) Nature of the charge 

(e) Extent and operation of the charge 

(f) Others 

11. Name(s) of charge holders in whose favour the charge is given: 

Verification 

The charge instrument(s) under reference, in original, is/are available with the charge-holder and the copy of the charge-instrument under reference is available at the registered office of the company.  The particulars herein as derived there from are concisely and correctly stated. 

To the best of our knowledge and belief, the information given herein above is correct and complete 

To be digitally signed by 

Managing director or director or manager or secretary (in case of an Indian company) or an authorized representative  (in case of a foreign company) 

Designation  

To be digitally signed by 

Charge holder (financial institution or bank etc.) 

Designation  

Verification 

To the best of my knowledge and belief, the information given in this instrument is correct and complete. I/We am/are duly authorized to sign this form. 

To be digitally signed by Chargeholder 

Designation 

To be digitally signed by ARC or assignee 

Designation 

[image: image2.jpg]FORM 8 Particulars for creation or modification of charges (other

than those related to debentures) including particulars of
[Pursuant o sections 128, 127, 132 ;nodlflcallfon Sof chgtr_getpy asiettrecor:jslr;ctlon_ companiesn
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Note - All fields marked in * are to be mandatorily filled.

1(a). “This formisfor () Creation of charge () Modification of charge
(b). Whether charge is modifeed in favour of asset reconstruction company (ARC) or assignee  ()Yes () No

(¢). Whether charge holder is authorised to assian the charge as per the charge agreement () Yes () No

(d). Charge identification (ID) number of the charge to be modified |:|

2(a). *Corporate identity number (CIN) or foreign company | [
registration number of the company

0. Glabal ocaton b (GLN) of compary I

3(a). Name of the company

(b). Address of the
registered office or
of the principal place
of business in India
of the company

4(a)." Type of charge
A charge on:
[ Uncalled share capital [CliGallsmadehutnot paid
[ Immovable property [ ship
[] Any interest in immovable property [ ] Goodwil
[] Book debts [] Patent, license under a patent

[] Movable property (not being pledge) | Trademark

[ Floating chiarge (] copyright or license under a copyright

[ Others
(b).If others, specify

5.(a) " Whether consortium firance isinvolved (5 Yes (3 No

(b). "Whether joint charge involved 598 .5 W6

6 Numberof charge hoderts) [ ]
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[image: image3.jpg]7. Particulars of the charge holder(s)

“Name

“Address  Line |

\
\
Linell [ |
“ciy ‘
iSOcountrycode [ |

*e-mail ID [

8. *Nature or description of the instrument(s) creating or modifying the charge (Instrument evidencing the creation or
modification of charge to be attached)

9. *Date of the instrument creating or modifying the charge I:l(DDJMMNVW)
10(a). *Whether charge created or modified outside India () Yes () No
(b). In case of charge created or modified outside India on the property situated outside India, the date of receipt of

the document in india. l:l OOMMYYYY)

1. *Amount secured by the charge

(In case the amount is in foreign currency, rupee equivalentto be stated) (nRs) |

12. Brief particulars of the principal terms and conditions and extent and operation of the charge

(a). "Rate of interest
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[image: image4.jpg](b). *Terms of repayment

(©). "Margin

(d). "Extent and operation of the charge

(e). Others

13. In case of acquisition of property, subjected to charge, furnish the details relating to the existing charge on the
property so acquired

(a). Date of instrument creating or evidencing the charge |:| (DD/MMIYYYY)

Page3of 5




[image: image5.jpg](b). Description of the instrument creating or evidencing the charge

(©). Date of acquisition of the property (DDMMIYYYY)
(d). Amount of the charge  (in Rs.) |:|

(e). Particulars of the property charged

14. “Short particulars of the property charged (including location of the property)

15(a). "Whether any of the property or irterest therein under reference is ot registered in the name of the company

() Yes C No
(b). Ifyes, in whose name it is registered

Note : If more than one charge holder involved, details of extent of charge, particulars of property charged,
amount secured to be provided in attachment.

16 Dete of latest modification prior to the present modificaton | | (DDMMYYYY)
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[image: image6.jpg]17. Particulars of the present modification

Attachments List of attachments

1. Instrument evidencing creation or modification Afach
of charge

2. Instrument evidencing creation or modification
ofcharge n case of acquition o poperty
which is already subject to charge

3. Particulars of all joint charge holder Atach |
4. Optional attachment(s) - if any ‘Attach

Verification

To the best of my knowledge and belief, the information given in this form and its attachments is correct and complete
1 have been authoried by the board ofdiectors'fesoluton dated *[——— ] (ODMMIYYYY) to sign and
submit this form.

[[__Remove attachment

To be digitally signed by

Managing director or director or manager or secretary (In case of an Indian company)

o an authorised representative (In case of a foreign company)

Designation

Director identification number of the director or membership number of the secretary |:|
Verification

To the best of my/ our knowledge and belief, the information given in this form and ts attachments is correct and
complete. I/ we an are duly authorised to sign this form.

To be digitally signed by

*Designation

Charge hoider [ ]

To be digitally signed by

Designation \

ARC or assignee

[ mody_ | [ Check Form [ Prescutiny_| [ sumt__|

For office use only:

Itis certified that the above document for charge creation or modification (other than those related Page5of 5

to debentures) is hereby registered

Digital signature of the authorising officer l:l




Form 8 
INSTRUCTIONS FOR FILLING OF EFORM – 8 
(Particulars for creation or modification of charges (other than those related to debentures) including particulars of modification of charge by asset reconstruction companies in terms of Securitisation Act and Securitisation and Reconstruction of Financial Assets and Enforcement of Securities Interest (SARFASI) Act, 2002)  

	S. No. 
	Detailed Instructions 

	Note: 1) Instructions are not provided for the fields which are self explanatory.  2) If space within any of the fields is not sufficient to provide all the information, then additional details can be provided as an optional attachment to the eForm.  

	Refer the relevant provisions of the Companies Act, 1956 and rules made there under with respect to the matter dealt in this eForm 

	1 
	(d) 
	In case the eForm is to be filed for modification of charge, enter the charge identification number allotted at the time of registration of the charge 

	2 
	(a) 
	In case of an Indian company, enter ‘Corporate Identity Number’ (CIN).  In case of a Foreign company, enter Foreign Company Registration Number of the company.  • You may find CIN by entering existing registration number of the company in the ‘Find CIN/GLN’ service at the portal www.mca.gov.in 

	3 
	(a), (b) 
	Click the ‘Pre-fill’ button. In case of an Indian company, system will automatically display the name and address of registered office of the company.  In case of a Foreign company, system will automatically display the name and address of principal place of business in India of the company  

	4 
	(a), (b) 
	Select one or more option for the type of charge.  If option ‘others’ is selected, then specify the details for the same.  

	5 
	(a), (b) 
	Specify whether consortium finance (i.e. If there are more than one charge holders) is applicable or not. Specify whether joint charge is applicable or not.  


	6 
	Enter the total number of charge holders and enter details of the charge holder.  In case consortium is involved, enter details of the lead charge holder only If the charge holder is an Indian company enter the CIN of the company  Click the “Pre-fill” button System will automatically display the name and registered office address of the charge holder. Please enter the complete address in case the displayed address is incomplete.  In case the displayed address is not correct or address other than the registered office address of the charge holder is to be entered, then you can edit the address as displayed on pre-fill.  If the charge holder is not an Indian company enter the name and address of the charge holder (CIN is not a mandatory field)  In case of consortium finance and/ or joint charge, provide the details of the other charge holder(s) as an attachment.  

	9 
	In case of creation of charge, enter the date of creation of charge  In case of modification of charge, enter the date of modification of charge  

	11 
	In case of modification of charge, if there is any modification in the charge amount, then enter the total amount secured by the charge after such modification.  


	If there is no modification in the charge amount, then enter the amount secured by the charge prior to such modification.  

	12 
	(a) – (e) 
	In case of modification of charge, enter the particulars as applicable after such modification  

	14 
	Enter the details of the property charged including address details of the property  

	16, 17 
	These fields are applicable only in case of modification of charge 

	Attachments  
	*An instrument of evidencing creation/modification of charge shall be filled up and filed duly digitally signed by stakeholders alongwith Form No 8.

 in case of acquisition of property, already subjected to charge; Instrument evidencing creation or modification of charge in case of acquisition of property which is already subject to charge is a mandatory attachment** In case of joint charge and consortium finance; Particulars of other charge holders should be attached 

 Any other information can be provided as an optional attachment.  


NOTE : CHANGES PROPOSED HAS BEEN SHOWN IN BOLD ITALICS. 

* This is proposed to be added.

 ** This is proposed to be deleted. 

	Declaration 
	Enter the date of board resolution authorising the signatory to sign & submit the eForm. 

	Digital Signature 
	The eForm should be digitally signed by the charge holder and by the following – 

 In case of an Indian company  

By the Managing director or director or manager or secretary of the company authorised by the board of directors  

In case of a foreign company 

 By an authorised representative.  

In case the charge is modified in favour of the asset reconstruction company (ARC) or assignee then; the eForm should also be digitally signed by such ARC or assignee. In such case, the digital signature of the company representative is optional.  

	Designation 
	In case of company representative, select the designation of the person digitally signing the eForm. Enter the DIN in case the person digitally signing the eForm is a director or managing director. Enter the membership number in case the person digitally signing the eForm is a secretary (if available).  In case of charge holder, ARC or assignee; enter the designation of the person digitally signing the eForm.  


Common Instruction Kit 
Buttons            Particulars 

Pre Fill            When you click the pre fill button after entering the corporate identity 

  number in eForm, the name and address is displayed by the system. 

This button may appear more than once in an eForm, and shall be required to be clicked for displaying the data pertaining to that field.  

 You are required to be connected to the internet for pre-filling.  

Attach         You have to click the attach button corresponding to the document you are     making an attachment. In case you wish to attach any other document, please click the optional attach button. (Through Optional attachment, you can attach maximum five optional attachments).  

Remove    You can view the attachments added to eForm in the rectangle box attachment  

provided next to the list of attachment. If you want to remove or delete any attachment, select the attachment to be removed and press the “Remove attachment” button.  

Check Form Once the form is filled up, you are required to press the Check Form button. When this button is pressed form level validation is done such as, Whether all the mandatory fields are filled up or not. If an error is displayed after pressing the button, you are required to correct the mistake and again press the “Check Form” button. When all the form level validation is done. A message is displayed that “Form level pre scrutiny is successful”. The Check Form is done without being connected to the internet.  

	Modify 
	“Modify” button gets enabled after the check form is done. By pressing this button, you can make the changes in the filled in form. If you make any change in the form, you are again required to press the “Check Form” button. 

	Pre scrutiny 
	Once form is filled, you are required to get it prescrutinised.  You are required to be login to MCA21 portal for pre scrutiny  On pre-scrutiny the system level check is performed and if there are any errors, it is displayed to the user After correcting the pre scrutiny error, attach the digital signature on the eform on the signature field  

	Upload eForm 
	Once the eForm is pre scrutinised, filled and signed, it is ready for uploading on the MCA portal. Login to the MCA21 portal with your user ID and password for uploading the eForm.  Alternatively, you can directly upload the eForm instead of first prescrutiny and then upload.  

	Country code 
	The list of country code required to be mentioned in the form are as follows:  


Note: User is advised to refer to eForm specific instruction kit.  


RBI/2006-2007/227

A. P. (DIR Series) Circular No. 26

January 08, 2007

To,

All Category - I Authorised Dealer Banks

Madam / Sir,

Liberalisations in Project and Service Exports

Attention of Authorised Dealer Category - I (AD Category - I) banks is invited to Regulation 18 of Foreign Exchange Management (Export of Goods and Services) Regulations, 2000 notified vide Notification No. FEMA 23/2000-RB dated 3rd May 2000, as amended from time to time and the Memorandum of Instructions on Project & Service Exports (PEM) of October 2003 issued vide A. P. (DIR Series) Circular No. 32 dated October 28, 2003.

2. With a view to simplifying the procedures and providing greater flexibility to project exporters and exporters of services in conducting their overseas transactions, the guidelines stipulated vide paragraphs B.10 (i) (f), D.1 (i), D.3 and D.4(iv) of the PEM have been modified as set out below :

(i) Inter-Project Transfer of Machinery

At present, exporters executing turnkey / construction contracts abroad are required to dispose off the equipment, machinery, vehicles, etc., purchased abroad and / or to arrange their import into India after completion of the contracts. In case, the machinery, etc., is to be used for another overseas project, the market value (not less than book value) should be recovered from the project to which equipment / machinery has been transferred. 

On a review, the stipulation regarding recovery of market value (not less than book value) of the machinery, etc., from the transferee project is withdrawn with immediate effect. Further, exporters may use the machinery / equipment for performing any other contract secured by them in any country subject to the satisfaction of the sponsoring AD Category – I bank(s) / Exim Bank / Working Group. The reporting requirement for transfer of machinery /equipment will continue as hitherto, and would be monitored by the AD Category - I bank(s) / Exim Bank / Working Group.

(ii) Inter-Project Transfer of Funds 

At present, Project / Service exporters, as specified in the PEM, may maintain a single foreign currency account for more than one project being executed in the same country subject to the conditions as may be stipulated by the AD Category - I bank(s) / Exim Bank / Working Group. Further, the facility of temporary inter-project transfer of funds to meet cash flow deficits is available subject to approval from and reporting to the exporter's banker monitoring the project and with condition of re-transfer of the fund to the lending project as soon as possible. 

It has now been decided that, henceforth, AD Category - I bank(s) / Exim Bank / Working Group may permit exporters to open, maintain and operate one or more foreign currency account/s in a currency/currencies of their choice with inter-project transferability of funds in any currency or country. The Inter-project transfer of funds will be monitored by the AD Category - I bank(s) / Exim Bank / Working Group. 

3. Deployment of Temporary Cash Surpluses

At present, Project / Service exporters are required to approach the Reserve Bank for overseas deployment of their temporary cash surpluses. It has now been decided that, henceforth, Project / Service exporters may deploy their temporary cash surpluses, generated outside India, in the following instruments / products, subject to monitoring by the AD Category - I bank(s) / Exim Bank / Working Group :

(a) investments in short-term paper abroad including treasury bills a nd other monetary instruments with a maturity or remaining maturity of one year or less and the rating of which should be at least A-1/AAA by Standard & Poor or P-1/Aaa by Moody's or F1/AAA by Fitch IBCA etc. , 

(b) deposits with branches / subsidiaries outside India of an AD Category - I bank in

India.

4. 
AD Category - I banks may bring the contents of this circular to the notice of their constituents and customers concerned. 

5. 
The directions contained in this circular have been issued under Sections 10(4) and 11(1) of the Foreign Exchange Management Act, 1999 (42 of 1999) and is without prejudice to permissions / approvals, if any, required under any other law.

Yours faithfully,

(M. Sebastian)

Chief General Manager

SEBI CIRCULAR

EXECUTIVE DIRECTOR
INVESTMENT MANAGEMENT DEPARTMENT 
SEBI/IMD/CIR No.14 /84243/07
January 15, 2007
All Mutual Funds Registered with SEBI
Association of Mutual Funds in India (AMFI)
 Dear Sirs,
 We are enclosing a copy of the following gazette notifications for your information and implementation: 
1.      F. No. SEBI/LAD/DOP/82534/2006 dated December 20, 2006 pertaining to SEBI (Mutual Funds) (Fourth Amendment) Regulations 2006. Consequently, this supercedes the methodology for valuation of gold prescribed vide SEBI circular SEBI/IMD/CIR No. 2/65348/06 dated April 21, 2006.
 2.      F. No. SEBI/LAD/DOP/ 83065 / 2006 dated December 21, 2006 pertaining to SEBI (Mutual Funds) (Fifth Amendment) Regulations 2006. Considering the said amendment, the format for submitting the bio-data of directors of AMCs and trustees to SEBI, as prescribed vide SEBI circular no.  MFD/CIR/11/354/2001 dated December 20, 2001 and amended vide SEBI circular no.  MFD/CIR/13/16799/2002 is being revised. 
 The clause 2 and 3 in the format specified for the use of trustees, are revised as under. 
“2. In case of Chairman/director including independent director of AMC, he is not a trustee of any mutual fund (Reg. 16(3) and Reg.21(1)(e)).
 3. In case of a trustee, he is not on board of any other AMC or trustee company of any mutual fund. (Reg.16(4)).”
 This circular is issued in exercise of powers conferred under Section 11(1) of the Securities and Exchange Board of India Act, 1992 read with the provisions of Regulation 77 of SEBI (Mutual Funds) Regulations, 1996.
 Yours faithfully, 
R. K. Nair 
Encl: As above



	THE GAZETTE OF INDIA
EXTRAORDINARY
PART – III – SECTION 4
PUBLISHED BY AUTHORITY
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SECURITIES AND EXCHANGE BOARD OF INDIA
NOTIFICATION
Mumbai, the 20th December, 2006
SECURITIES AND EXCHANGE BOARD OF INDIA
(MUTUAL FUNDS) (FOURTH AMENDMENT) REGULATIONS, 2006
 F. No. SEBI/LAD/DOP/82534/2006 – In exercise of the powers conferred by section 30 of the Securities and Exchange Board of India Act, 1992 (15 of 1992), the Board hereby makes the following Regulations to further amend the Securities and Exchange Board of India (Mutual Funds) Regulations, 1996, namely :- 
1.      These Regulations may be called the Securities and Exchange Board of India (Mutual Funds) (Fourth Amendment) Regulations, 2006.
2.      They shall come into force on the date of their publication in the Official Gazette.
3. In the Securities and Exchange Board of India (Mutual Funds) Regulations, 1996, in Eighth Schedule, after paragraph 3, the following paragraph shall be inserted, namely:-
“3A. Value of gold:
(1) The gold held by a gold exchange traded fund scheme shall be valued at the AM fixing price of London Bullion Market Association (LBMA) in US dollars per troy ounce for gold having a fineness of 995.0 parts per thousand, subject to the following:
(a)      adjustment for conversion to metric measures as per standard conversion rates;
(b)      adjustment for conversion of US dollars into Indian rupees as per the RBI reference rate declared by the Foreign Exchange Dealers Association of India (FEDAI); and
(c)      addition of –
(i)                 transportation and other charges that may be normally incurred in bringing such gold from London to the place where it is actually stored on behalf of the mutual fund; and
(ii)               notional customs duty and other applicable taxes and levies that may be normally incurred to bring the gold from London to the place where it is actually stored on behalf of the mutual fund:
Provided that the adjustment under clause (c) above may be made on the basis of a notional premium that is usually charged for delivery of gold to the place where it is stored on behalf of the mutual fund:
Provided further that where the gold held by a gold exchange traded fund scheme has a greater fineness, the relevant LBMA prices of AM fixing shall be taken as the reference price under this sub-paragraph.
(2) If the gold acquired by the gold exchange traded fund scheme is not in the form of standard bars, it shall be assayed and converted into standard bars which comply with the good delivery norms of the LBMA and thereafter valued in terms of sub-paragraph (1).”
 
 [ADVT. III/IV/69ZB/2006/Exty.]
 

M. DAMODARAN
CHAIRMAN
SECURITIES AND EXCHANGE BOARD OF INDIA
Footnotes:
 (1)   The Securities and Exchange Board of India (Mutual Funds) Regulations, 1996, the Principal Regulations were published in the Gazette of India on December 9, 1996 vide S.O. No. 856(E).
(2)   The Securities and Exchange Board of India (Mutual Funds) Regulations, 1996 were subsequently amended – 
(a)   on April 15, 1997 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 1997 vide S.O. No.327(E).
(b)   on January 12, 1998 by the Securities and Exchange Board of India  (Mutual Funds) (Amendment) Regulations, 1998 vide S.O. No.32(E).
(c)   on December 08, 1999 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 1999 vide S.O. No.1223(E).
(d)   on March 14, 2000 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2000 vide S.O. No.235 (E).
(e)   on March 28, 2000 by the Securities and Exchange Board of India (Appeal to the Securities Appellate Tribunal) (Amendment) Regulations, 2000 vide S.O. No.278(E).
(f)     on May 22, 2000 by the Securities and Exchange Board of India (Mutual Funds) (Second Amendment) Regulations, 2000 vide S.O. No.484 (E).
(g)   on January 23, 2001 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2001 vide S.O. No.69 (E).
(h)   on May 29, 2001 by the Securities and Exchange Board of India (Investment Advice by Intermediaries) (Amendment) Regulations, 2001 vide S.O. No.476(E).
(i)     on July 23, 2001 by the Securities and Exchange Board of India (Mutual Funds) (Second Amendment) Regulations, 2001 vide S.O. No.698(E).
(j)      on February 20, 2002 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2002 vide S.O. No.219 (E).
(k)   on June 11, 2002 by the Securities and Exchange Board of India (Mutual Funds) (Second Amendment) Regulations, 2002 vide S.O. No.625 (E).
(l)      on July 30, 2002 by the Securities and Exchange Board of India (Mutual Funds) (Third Amendment) Regulations, 2002 vide S.O. No.809(E).
(m) on September 9, 2002 by the Securities and Exchange Board of India (Mutual Funds) (Fourth Amendment) Regulations, 2002 vide S.O. No.956(E).
(n)   on September 27, 2002 by the Securities and Exchange Board of India (Procedure for Holding Enquiry by Enquiry Officer and Imposing Penalty) Regulations, 2002 vide S.O. No.1045(E).
(o)   on May 29, 2003 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2003 vide S.O.No. 632(E). 
(p)   on January 12, 2004 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2004 vide F.No SEBI\LAD\DOP\4\2004.
(q)   on March 10, 2004 by the Securities and Exchange Board of India (Criteria for Fit and Proper Person) Regulations, 2004 vide S.O. No. 398(E).
(r)     on January 12, 2006 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2006 vide S.O.No. 38(E).
(s)   on May 22, 2006 by the Securities and Exchange Board of India (Mutual Funds) (Second Amendment) Regulations, 2006 vide S.O.No. 783(E).
(t)     on August 3, 2006 by the Securities and Exchange Board of India (Mutual Funds) (Third Amendment) Regulations, 2006 vide S.O.No. 1254(E).
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SECURITIES AND EXCHANGE BOARD OF INDIA
NOTIFICATION
Mumbai, the 21st December, 2006
SECURITIES AND EXCHANGE BOARD OF INDIA
(MUTUAL FUNDS) (FIFTH AMENDMENT) REGULATIONS, 2006
 F. No. SEBI/LAD/DOP/83065/2006  – In exercise of the powers conferred by section 30 of the Securities and Exchange Board of India Act, 1992 (15 of 1992), the Board hereby makes the following Regulations to further amend the Securities and Exchange Board of India (Mutual Funds) Regulations, 1996, namely :- 
1.      These Regulations may be called the Securities and Exchange Board of India (Mutual Funds) (Fifth Amendment) Regulations, 2006.
 2.      They shall come into force on the date of their publication in the Official Gazette.

 3.      In the Securities and Exchange Board of India (Mutual Funds) Regulations, 1996, in regulation 16, - 
(i)                 for sub-regulation (3), the following sub-regulation shall be substituted, namely:-
“(3) No asset management company and no director (including independent director), officer or employee of an asset management company shall be eligible to be appointed as a trustee of any mutual fund.”
(ii)               for sub-regulation (4), the following sub-regulation and proviso shall be substituted, namely:-
“(4) No person who is appointed as a trustee of a mutual fund shall be eligible to be appointed as a trustee of any other mutual fund:
Provided that any mutual fund which is not in compliance with sub-regulations (3) or (4) as at the commencement of the Securities and Exchange Board of India (Mutual Funds) (Fifth Amendment) Regulations, 2006 shall ensure compliance therewith within three months from such commencement.”
[ADVT. III/IV/69ZB/2006/Exty.]
M. DAMODARAN
CHAIRMAN
SECURITIES AND EXCHANGE BOARD OF INDIA
Footnotes: 
(1)   The Securities and Exchange Board of India (Mutual Funds) Regulations, 1996, the Principal Regulations were published in the Gazette of India on December 9, 1996 vide S.O. No. 856(E).
(2)   The Securities and Exchange Board of India (Mutual Funds) Regulations, 1996 were subsequently amended – 
(a)   on April 15, 1997 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 1997 vide S.O. No.327(E).
(b)   on January 12, 1998 by the Securities and Exchange Board of India  (Mutual Funds) (Amendment) Regulations, 1998 vide S.O. No.32(E).
(c)   on December 08, 1999 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 1999 vide S.O. No.1223(E).
(d)   on March 14, 2000 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2000 vide S.O. No.235 (E).
(e)   on March 28, 2000 by the Securities and Exchange Board of India (Appeal to the Securities Appellate Tribunal) (Amendment) Regulations, 2000 vide S.O. No.278(E).
(f)     on May 22, 2000 by the Securities and Exchange Board of India (Mutual Funds) (Second Amendment) Regulations, 2000 vide S.O. No.484 (E).
(g)   on January 23, 2001 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2001 vide S.O. No.69 (E).
(h)   on May 29, 2001 by the Securities and Exchange Board of India (Investment Advice by Intermediaries) (Amendment) Regulations, 2001 vide S.O. No.476(E).
(i)     on July 23, 2001 by the Securities and Exchange Board of India (Mutual Funds) (Second Amendment) Regulations, 2001 vide S.O. No.698(E).
(j)      on February 20, 2002 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2002 vide S.O. No.219 (E).
(k)   on June 11, 2002 by the Securities and Exchange Board of India (Mutual Funds) (Second Amendment) Regulations, 2002 vide S.O. No.625 (E).
(l)      on July 30, 2002 by the Securities and Exchange Board of India (Mutual Funds) (Third Amendment) Regulations, 2002 vide S.O. No.809(E).
(m) on September 9, 2002 by the Securities and Exchange Board of India (Mutual Funds) (Fourth Amendment) Regulations, 2002 vide S.O. No.956(E).
(n)   on September 27, 2002 by the Securities and Exchange Board of India (Procedure for Holding Enquiry by Enquiry Officer and Imposing Penalty) Regulations, 2002 vide S.O. No.1045(E).
(o)   on May 29, 2003 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2003 vide S.O.No. 632(E). 
(p)   on January 12, 2004 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2004 vide F.No SEBI\LAD\DOP\4\2004.
(q)   on March 10, 2004 by the Securities and Exchange Board of India (Criteria for Fit and Proper Person) Regulations, 2004 vide S.O. No. 398(E).
(r)     on January 12, 2006 by the Securities and Exchange Board of India (Mutual Funds) (Amendment) Regulations, 2006 vide S.O.No. 38(E).
(s)   on May 22, 2006 by the Securities and Exchange Board of India (Mutual Funds) (Second Amendment) Regulations, 2006 vide S.O.No. 783(E).
(t)     on August 3, 2006 by the Securities and Exchange Board of India (Mutual Funds) (Third Amendment) Regulations, 2006 vide S.O.No. 1254(E).
(u)   on December 27, 2006 by the Securities and Exchange Board of India (Mutual Funds) (Fourth Amendment) Regulations, 2006 vide F. No. SEBI/LAD/DOP/82534/2006.

==========================================================

HANDBOOK OF STATISTICS ON THE INDIAN SECURITIES MARKET 2006
SEBI has Published Handbook of Statistics on the Indian Securities Market 2006. The Handbook provides historical data on the Indian capital market at one place arranged in annual and monthly series. The volume also contains a few tables on the international securities market. This volume of Handbook has been brought out in three versions – print, pocket CD and website. A link to the SEBI Website is provided for the benefit of the Members.

http://www.sebi.gov.in/investor/handbook3.pdf

CUSTOMS ACT

Circular no. 01 /2007-Cus
F.No. DGEP/IMSC (STP & EHTP)/305/2006
Government of India

Ministry of Finance
Department of Revenue

Central Board of Excise & Customs
Directorate General of Export Promotion
New Delhi 3rd January, 2007
Sub:
Clarification of term ‘Software’ for the purpose of eligibility of notification no. 153/93-Cus dated 13.08.1993 as amended-reg.
CBEC has received reference from the Ministry of Communication and Information Technology regarding the scope of the term “export of software” in notification no. 153/93-Cus dated 13.08.1993. 

2.
This matter has been examined. Goods are imported under notification no. 153/93-Cus dated 13.08.2003 to create telematic infrastructure facility for Software Technology Park (STP). Units in STP operate under notification 52/2003-Cus dated 31.03.2003, which permits duty free import of specified goods for setting up a STP unit for manufacture or development of software, data entry and conversion, data processing, data analysis and control data management or call center services for export. Keeping in view the scope of activities permitted in a STP unit, the meaning of the term “export of software” mentioned in notification no. 153/93-Cus dated 13.08.1993 needs to be construed in line with the activities permitted under notification 52/2003-Cus dated 31.03.2003. 

3.
In view of the above, it is clarified that the term “export of software” used in notification no. 153/93-Cus includes all the activities of manufacture or development of software, data entry and conversion, data processing, data analysis and control data management or call center services for export as permitted under notification no. 52/2003-Cus dated 31.03.2003. 

4.
Wide publicity may please be given to the clarification by way of issuance of Public Notice. Difficulties, if any, in implementation of this clarification, may be brought to the notice of the Directorate General of Export Promotion, New Delhi. 
5.
This circular is issued with the approval of CBEC.

6.
Receipt of this circular may kindly be acknowledged. 








(Pawan Kumar Jain)
Addl. Director General (EP)
[TO BE PUBLISHED IN THE GAZETTE OF INDIA,
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GOVERNMENT OF INDIA

MINISTRY OF FINANCE

(DEPARTMENT OF REVENUE)

………

NEW DELHI, THE  30TH DECEMBER, 2006.

9TH PAUSA, 1928(SAKA (
NOTIFICATION No. 123/ 2006-Customs

G.S.R. (E).-    In exercise of the powers conferred by sub-section (1) of section 25 of the Customs Act,1962 (52 of 1962), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby makes the following further amendments in the notification of the Government of India in the Ministry of Finance (Department of Revenue), No. 236/1989-Customs, dated the 1st September, 1989, namely:-


In the said notification, in the TABLE,-

(i) against S.No.2, for the entry in column (3), the entry “1301 90” shall  be substituted;

(ii) against S.No.19, for the entry in column (3), the entry “5305 00” shall be substituted;

(iii) against S.No.20, for the entry in column (3), the entry “5305 00” shall be substituted.

2.
This notification shall come into force with effect from the 1st day of January, 2007.

F.No.528/5/2006-Cus(TU)

(S. Bajaj)

Under Secretary to the Government of India

Note: The principal notification No. 236/89-Customs, dated the 1st September, 1989,  was published in the Gazette of India, Extraordinary, vide G.S.R.805(E), dated the 1st September, 1989 and was last amended by notification No. 69/2006-Customs, dated the 30th June, 2006 [G.S.R. No.395(E(, dated the 30th June, 2006].

[TO BE PUBLISHED IN THE GAZETTE OF INDIA,
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GOVERNMENT OF INDIA

MINISTRY OF FINANCE

(DEPARTMENT OF REVENUE)

………

NEW DELHI, THE 30TH DECEMBER, 2006.

9TH PAUSA, 1928(SAKA (
NOTIFICATION No. 124/ 2006-Customs

G.S.R. (E).-    In exercise of the powers conferred by sub-section (1) of section 25 of the Customs Act,1962 (52 of 1962), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby makes the following further amendment in the notification of the Government of India in the Ministry of Finance (Department of Revenue), No. 28/95-Customs, dated the 16th March, 1995, namely,-

1.
In the said notification, in the TABLE, against S.No.5, for the entry in column (3), the entry “Gums, Benjamin and Damar, other than lac” shall be substituted. 

2.
This notification shall come into force with effect from the 1st day of January, 2007.

F.No.528/5/2006-Cus(TU)

(S. Bajaj)

Under Secretary to the Government of India

Note: The principal notification No. 28/95-Customs, dated the 16th March, 1995,  was published in the Gazette of India, Extraordinary, vide G.S.R.157(E), dated the 16th March, 1995 and was last amended by notification No. 67/2004-Customs, dated the 9th July, 2004 [G.S.R. No.409(E(, dated the 9th July, 2004].
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(DEPARTMENT OF REVENUE)
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NEW DELHI, THE 30TH DECEMBER, 2006.

9TH PAUSA, 1928(SAKA (
NOTIFICATION No. 126/2006-Customs

G.S.R. (E).-    In exercise of the powers conferred by sub-section (1) of section 25 of the Customs Act,1962 (52 of 1962), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby makes the following further amendment in the notification of the Government of India in the Ministry of Finance (Department of Revenue), No. 85/98-Customs, dated the 5th November, 1998, namely:-


In the said notification, in the Annexure, in Serial No.1 (xxv) for the words, letter, numbers and figures “85.21, 85.28” the words, letter, numbers and figures “8521, 8528 other than input or output units, whether or not containing storage units in the same housing” shall be substituted.

2.
This notification shall come into force with effect from the 1st day of January, 2007.

F.No.528/5/2006-Cus(TU)

(S. Bajaj)

Under Secretary to the Government of India

Note: The principal notification No. 25/98-Customs, dated the 2nd June, 1998, was published in the Gazette of India, Extraordinary, vide G.S.R. 656(E), dated the 2nd June, 1998 and was last amended by notification No. 41/2002-Customs, dated the 12th April, 2002 [G.S.R. No.282(E(, dated the 12th April, 2002].
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GOVERNMENT OF INDIA
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(DEPARTMENT OF REVENUE)

………

NEW DELHI, THE 30TH DECEMBER, 2006.

9TH PAUSA, 1928(SAKA (
NOTIFICATION No. 128/2006-Customs

G.S.R. (E).-    In exercise of the powers conferred by sub-section (1) of section 25 of the Customs Act,1962 (52 of 1962), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby makes the following further amendments in the notification of the Government of India in the Ministry of Finance (Department of Revenue), No. 26/2000-Customs, dated the 1st March, 2000, namely:-


In the said notification, in the TABLE,-

(a) LIST-1 and the entries relating thereto shall be omitted;

(b) in LIST- 2,

(i) against S.No.3, for the entry in column (3), the entry “All goods, other than:-

(a) goods falling under sub-headings 5308 10 or 5311 00; and

(b) coconut coir falling under 5305” shall be substituted;

(ii)  against S.No.4, for the entry, in column (3), the entry “All goods, other than:-

(a) yarn of nylon or other polyamides or polyesters, single, untwisted or with twist not exceeding 50 turns per metre; and

(b) goods falling under 5402 11 10, 5402 19, 5404 11 00, 5404 12 00, 5404 19” shall be substituted;

(iii) against S.No.6, for the entry, in column (3), the entry “All goods, other than:-

(a) goods falling under sub-heading 5607 90 (excluding twine, cordage, ropes and cables, whether or not plaited or braided and whether or not impregnated, coated, covered or sheathed with rubber or plastics of jute or textile bast fibres of heading 5303; and

(b) goods falling under 5609” shall be substituted;

(iv) against S.No.9, for the entry in column (2), the entry “3006 10 or 60” shall be substituted;

  
(c) in LIST- 3,

(i) against S.No 1, for the entry “6205.90” occurring in column (2), the entry “6205 90 (except men’s or boys’ shirts of wool or fine animal hair)” shall be substituted; 

  
(d)  in the Annexure appended to this notification,

(i) against List -1,

(a) in column (2), for the figures “22.08”, the figures “2208, 3006 91 00” shall be substituted;

(b) the figures “4809.10, 4811.10, 5305.11, 5305.19, 5402.41, 5402.42, 5402.43, 5607.90” occurring in column (2), shall be omitted;

(c) for the figures “4823.60” occurring column (2), the figures “4823 61 00, 4823 69 00” shall be substituted;

(d) for the figures “5402.10” occurring in column (2), the figures “5402 11 10, 5402 19 ”shall be substituted;

(ii) after List -1 and the entries relating thereto the following List and entries shall be inserted, namely:-

  LIST - 1A

“(a) plastic or similar articles, knitted or crocheted fabrics used for sterile surgical or dental adhesion barriers, whether or not absorbable and falling under 3006 10;

(b) carbon or similar copying paper falling under sub-heading 4809 10 90;

(c) tarred, bituminised or asphalted paper and paperboard falling under 4811 10 00;

(d) coconut coir falling under 5305;

(e) yarn of nylon or other polyamides or polyesters, single, untwisted or with twist not exceeding 50 turns per metre falling under heading 5402;

(f) 5607 90 (excluding jute or textile bast fibres of heading 5303);

(g) plastic or similar articles used as connectors for optical fibres, optical fibre bundles or cables and falling under 8536 70 00”.

2.
This notification shall come into force with effect from the 1st day of January, 2007.

F.No.528/5/2006-Cus(TU)

(S. Bajaj)

Under Secretary to the Government of India

Note: The principal notification No. 26/2000-Customs, dated the 1st March, 2000,  was published in the Gazette of India, Extraordinary, vide G.S.R.178(E) dated the 1st March, 2000 and was last amended by notification No. 69/2006-Customs, dated the 30th June, 2006 [G.S.R. No.395(E(, dated the 30th June, 2006].

[ All the aforesaid notifications which are to be published in the Official Gazette shall be effective from the date of their publication or as mentioned otherwise]


Income- Tax

Angel Garment Ltd., In re
[Before the Authority for Advance Rulings]

Facts:

Angel Garment Ltd., Hong Kong, a non resident company, having its head office at Hong Kong, is proposing to set up a liaison office in India. The liaison office will perform following activities:

1) Collecting information and samples of various garments and textiles from various manufacturers, traders and exporters.

2) Passing on information with regard to various garments and textile products available in India to the company at Hong Kong

3) Co-ordinate and act as the channel of communication between the Company and the Indian exporters

4) Follow up with the Indian exporters for timely export of goods ordered by the applicant

The entire expenses of the proposed liaison office were to be met through remittances from the head office. On these facts the company applied to Authority for Advance ruling on the following issue.

Issues:

Whether the Angel Garment Company Ltd. could be said to have received income taxable in India as per provisions of Income tax Act, 1961?

Decision:

The section 6(3) of the In come tax Act, 1961 reads as follows:

“6. For the purposes of this Act,-……


(3) A company is said to be resident in India in any previous year, if-


 (i)  it is an Indian company; or


 (ii) during that year, the control and management of its affairs is situated wholly

       in India…..

 It is clear from the facts of the case and section 6(3) that as the company in not an Indian company and control and management is situated outside India, the company is non- resident.

The clause (b) of Explanation 1 to Section 9(1)(i) of the Income Tax Act, 1961 reads as follows:

“Income deemed to accrue or arise in India.

Section 9. (1) The following incomes shall be deemed to accrue or arise in India :-

(i) all income accruing or arising, whether directly or indirectly, through or from any business connection in India, or through or from any property in India, or through or from any asset or source of income in India, or through the transfer of a capital asset situate in India.

Explanation 1. – For the purposes of this clause-…..

(b) in the case of a non-resident, no income shall be deemed to accrue or arise in India to him through or from operations which are confined to the purchase of goods in India for the purpose of export;…”

As the liaison office functions are confined to the purchase of goods for export and the company is a non-resident, the company could not be said to have earned any income taxable in India from the proposed activities under the provisions of Income Tax Act, 1961.

[2006] 287 ITR 341 (AAR)
Smt. Kamlesh Sharma 
Vs. 
B.L. Meena, Income-tax Officer and Others

Facts:

Smt. Kamlesh Sharma received a notice for reopening of her assessment under section 147 and 148 of the Income-tax Act, 1961. On October 15, 2004, on demand made by her, the reasons for reopening were supplied. She filed objections and also requested for speaking order on the objections. This was based on Supreme Court ruling in the GKN Driveshafts (India) Ltd. v. ITO [2003] 259 ITR 19 case. The assessing officer did not pass any speaking order but straight away passed an assessment order and simultaneously rejected the contentions raised by her.

Issues:

Whether the assessment order, passed by assessing officer, is valid before passing any speaking order on objections raised by the lady?

Decision:
In the above referred GKN case the decision held was as under:

“There was no justifiable reason to interfere with the order under challenge. However, it was clarified that when a notice under section 148 is issued, the proper course of action for the noticee is to file return and if he so desires, to seek reasons for issuing notice. The Assessing Officer is bound to furnish reasons within a reasonable time. On receipt of reasons, the noticee is entitled to file objections to issuance of notice and the Assessing Officer is bound to dispose of the same by passing a speaking order. In the instant case, as the reasons had been disclosed in the proceedings, the Assessing Officer had to dispose of the objections, if filed, by passing a speaking order, before proceeding with the assessment.”

It is clear from the language of the Supreme Court decision in the GKN case that Assessing officer should have rejected the objections, if he thought it inappropriate to do so, before passing the final order and not simultaneously.

Hence, the assessment order was set aside and assessing officer was directed to deal with the objections, filed by the lady within a period of eight weeks and to pass a speaking order.
[2006] 287 ITR 337 (Delhi)

